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leagues at the mouth. Com. v. Gaines, 2 Va. Cas. 172; Direct U. S. Cable 
Co. v. Anglo-American Tel. Co., 2 App. Cas. 394. But the border States of 
the Union have their boundary lines co-existent with the national boundaries ; 
and hence the State courts have the same exclusive jurisdiction over ad- 
jacent waters as over other parts of their territory, except in so far as 
jurisdiction has been expressly granted to the general government. People 
v. Tyler, 7 Mich. 161 ; U. S. v. Bevans, 3 Wheat. 336 ; Com. v. Manchester, 
152 Mass. 230. 

Negligence — Contributory — Cyclist Riding in a Race — Question for 
the Jury. — Benedict v. Union Agric. Society, 52 Atl. no (Vt.). — In an 
advertised bicycle race for which prizes were offered and entrance fees 
charged, a racer lowered his head over his handle-bars so that he failed to see 
and avoid a sulky, driven on the track preparatory to the succeeding race. 
Held, that contributory negligence on rider's part was a question for the jury. 

This appears to be an attempt to establish contributory negligence on a 
new state of facts which modern bicycle racing has made possible. As two 
inferences could be drawn from the facts, it was for the jury to decide as to 
plaintiff's conduct. Hathaway v. East Tennessee, etc., R. Co., 29 Fed. 
489; Hart v. Hudson River Bridge Co., 80 N. Y. 622. As a matter of law 
he was not negligent. Had he been riding on the highway as he did in 
the race, the rule in Butterfield v. Forrester, n East 60, would have applied, 
but "he conformed to the rules laid down and followed by others in a similar 
line of business and, as a matter of law, that was all he could be asked to do. 

Private Nuisance — Powder Magazine — Proximity to Dwellings — 
Explosion.— Reilly v. Erie R. R. Co., 76 N. Y. Supp. 620.— The plaintiff and 
her dwelling were seriously injured by the explosion of a large quantity of 
dynamite, stored in the powder magazine of the defendant, situated less than 
100 feet from her own, and several other dwellings. On appeal, held, that 
the jury were justified in finding that the keeping of such a quantity of 
explosive, in such a locality, was a nuisance, irrespective of negligence. 

This decision, making the character of the storage of explosives as a 
nuisance, depend upon locality and surrounding circumstances, and not upon 
negligence, follows the great weight of authority. Heeg v. Licht, 80 N. Y. 
579; Mc Andrews v. Collerd, 42 N. J. L. 189. Some decisions go even farther, 
holding the keeping of gunpowder a nuisance per se. Laflin Rand Powder Co. 
v. Tierney, 23 N. E. 389. The dissenting opinion in the present case held that 
liability must depend on negligence in locating and storing the powder, and 
thus construed Heeg v. Licht, cited above. This is not the usual interpretation 
of that case, see Cooley on Torts, 723. The other cases cited in support of this 
novel view may be distinguished as referring to various kinds of business which 
only become nuisances through the negligent manner in which they are carried 
on. Bohan v. Gaslight Co., 122 N. Y. 18; Losee v. Buchanan, 51 N. Y. 476. 

Servants — Injuries — Employer's Liability— Maintenance of a Safe 
Working Place.— McLaine v. Head & Dowst Co., 52 Atl. 545 (N. H.).— A 
servant, at work at the bottom of a deep trench into which earth was being 
dumped from time to time, was injured through the neglect of a foreman 
to give warning of the approach of one load. Held, that the employer, 
having provided a competent servant to give this warning, was not liable for 
the injury. Remick, J., dissenting. 
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It is a duty of the master to maintain the working place of the servant 
in a reasonably safe condition. Nail, Adm'x, v. Louisville & Nashville R. R. 
Co., 129 Ind. 260. In England, it is established that the master fully dis- 
charges this duty by appointing competent servants to act for him. Waller, 
Adm'x, v. The South Eastern Ry. Co., 2 H. L. C. 102; although some 
inclination to restrict this doctrine is apparent. Smith, Master and Servant, 
p. 257; Stat. 43 and 44 Vic, c. 42. In this country, the English rule has 
been adopted by several States. 54 L. R. A. 120, note "f." But the Circuit 
Court of Appeals holds that this duty is non-delegable, so as to exempt the 
master from liability. Louisville & Nashville R. R. Co. v. Ward, 61 Fed. 
927. And many of the State courts have decided similarly. Louisville E. & 
St. L. C. R. Co. v. Harming, 131 Ind. 528; Anderson v. Michigan Cent. R. R. 
Co., 107 Mich. 591 ; and have therein the strong support of text writers. 
Wharton, Neg., Sees. 211, 212, 232; /. F. Dillon, Employer's Liability, 24 
Am. Law Rev. 175. It would seem a nearer approach to justice to hold 
that the implication in the contract of service is one requiring the employer 
to exercise reasonable care to secure to the servant a safe working place, 
even when acting through an agent, rather than one compelling the servant 
to assume the liability for the neglect of that agent. Hough v. Railway Co., 
100 U. S. 213. 

Servant — Injuries — Employer's Liability — "Superior Servant" Rule. 
— Knutter v. New York & N. J. Tel. Co., 52 Atl. 565 (N. J.). — A general 
district superintendent, with power to hire and discharge, negligently caused 
injury to a workman under his authority. Held, that the superintendent and 
workman were fellow-servants, and hence the employer was not liable for the 
injury. 

In holding that mere superiority of rank of one servant over another is 
not sufficient to destroy the relation of co-service, so as to make the master 
liable for injury done by the former to the latter, the Court follows the 
preponderance of decision ; Wilson v. Merry, 1 H. L. Sc. App. 326 ; Central 
R. Co. v. Keegan, 160 U. S. 349; Moody v. Hamilton Mfg. Co., 159 Mass. 70, 
and of text-book authority; Shearm. & Red., Neg., Sec. 100; 3 Wood, Rail- 
■way Lam, Sec. 388; although a few States maintain the opposite. Cleveland, 
Col. & Cin. R. Co. v. Keary, 3 O. St. 201 ; and the denial that the power to 
hire and discharge is the criterion for determining whether the liability rests 
on the master or not is also well supported ; Alaska Mining Co. v. Whelan, 
168 U. S. 86 ; Pierce, Rec'r v. Oliver, 18 Md. 87 ; although this is the accepted 
doctrine in one State, Missouri Pac. R. Co. v. Williams, 75 Tex. 4, and is 
upheld by commentators, Shearm. & Red., Neg., Sec. 103; Wood, Master 
and Servant, Sec. 448. But there is strong authority to support the view 
that one having general charge of a separate department, with power to hire 
and discharge, as in the case in question, is not a fellow servant; Northern 
Pac. R. Co. v. Peterson, 162 U. S. 346 ; Lanning v. R. R. Co., 49 N. Y. 521 ; 
Wood, Master and Servant, Sec. 446; Redfield, Railways, pp. 528, 529 and 
note; despite a not very widespread recognition of it, and its absolute denial 
by one court. Albro v. Agawan Canal Co., 6 Cush. (Mass.) 75. 

Taxation — Attempt to Escape. — Brown et al. v. Newell et al., 41 
S. E. 835 (S. C). — A. released a prior note and mortgage to B. and then 
executed a subsequent note and mortgage to C, which was assigned to B. 



